FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
1244 SPEER BOULEVARD #280
DENVER, CO 80204- 3582
303- 844- 3993/ FAX 303-844-5268

April 25, 1996

THOVAS L. CRONDER, : DI SCRI M NATI ON PROCEEDI NG
Conpl ai nant

Docket No. CENT 95-150- DM
V.

Anni e Creek M ne
VWHARF RESOQURCES (USA), INC., :
Respondent : Mne I D No. 39-01282

ORDER OF DI SM SSAL

Before: Judge Cetti

This case is before ne on the Conplaint of Discrimnation
agai nst Wharf Resources (USA), Inc. (Wharf), filed by Thomas L.
Crowder under section 105(c)(3) of the Federal M ne Safety and
Heal th Act of 1977, "M ne Act."

On Decenber 12, 1994, M. Crowder filed with MSHA the dis-
crimnation conplaint against his former enployer, \Warf.
M. Crowder, in his conplaint filed with MSHA and | ater with the
Conmm ssion, alleges the follow ng under the headi ngSummary of
Di scrimnatory Action

Was renoved from a supervisory position after
a chem cal release fromfaulty equipnent.

The equi pnment was new but inproperly fitted
to the application and failed to operate as
desi gned.

Many parts of this facility was (sic) im
properly sized or installed, that resulted in
several conponent needi ng upgraded to all ow
the facility to function properly.

The chem cal release was due to an effort to
install a test gauge on a punp to determ ne
if the punp was in fact working.

Thi s incident happened on 2-3-93.



Revi ew of incident and denotion 2-5-93
(Denption at sane rate).

Denotion effective 2-17-93 (after Thralls
gol f vacation).

Salary cut to denotion | evel 3-8-93.
Sal ary cut effective date 3-1-93.
Denotion position elimnated 4-21-93.

M. Crowder's discrimnation claimwas investigated by a
special investigator of the Mne Safety and Health Adm nistration
(MSHA). M. Crowder was advised on February 17, 1995, by Janes
E. Belcher, Chief, Technical Conpliance and |Investigation Divi-
sion, that his claimhad been thoroughly investigated and after a
careful review of the informati on gathered during the investiga-
tion, MSHA determ ned that the facts disclosed during the inves-
tigation did not constitute a violation of " 105(c) of the M ne
Act. Chief Belcher's letter concludes with the statenment that
"discrimnation, within the confines of the Act, did not occur."

Thereafter on March 22, 1995, M. Crowder, on his own, filed
hi s conpl ai nt agai nst Wharf with the Conm ssi on pursuant to
" 105(c)(3) of the "Mne Act." The conplaint filed with the
Commi ssion is identical to the above quoted conpl ai nt Crowder
filed with MSHA

It is undisputed that Crowder was involved in the supervi-
sion and start-up of Warf's CClI X pl ant where the incident for
whi ch he was denoted occurred.

It is also undisputed and clear fromthe record that the
i ncident that triggered the adverse action occurred on Febru-
ary 3, 1993. Hi gher managenent, on review of the incident, held
supervi sor Crowder responsible for the incident. Two days after
the February 3, 1993, incident occurred, nmanagenent denoted
Crowder from his supervisory position

The incident of February 3, 1993, involved the rel ease of a
cl oud of anhydrous ammoni a gas whi ch engul fed anot her enpl oyee.
Crowder's conplaint states that the chem cal release of the cloud
of gas resulted fromhis efforts to install a test gauge on a
punp to determne if the punp was working. Conpl ai nant states
that the review of the incident by higher managenent unfairly
pl aced the entire responsibility for the incident on him al one
and resulted in his denotion on February 5, 1993, at the sane
rate of pay which was cut to denotion | evel on March 1, 1993.



Wharf admts that Conpl ai nant was denoted from a supervisory
position in February 1993, and that Conpl ainant's sal ary was
reduced to the denotion |level effective March 1, 1993. Warf
affirms that Conplainant's enploynment with Wharf was term nated
effective April 30, 1993, as the result of a reduction in work
force in which 26 positions were elimnated. Warf specifically
deni es that Conpl ai nant was di scrim nated agai nst because of any
protected safety activity.

The Respondent filed a notion for dism ssal on the grounds
that (1) Crowder's conplaint fails to state a clai mupon which
relief can be granted under the Mne Act; (2) the inherent and
material prejudice resulting fromthe mner's 20-nonth delay in
the filing of a section 105(c) conplaint and the fact that
Crowder's filing of the conplaint was untinely in that Crowder
knew or shoul d have known of his rights under * 105(c) of the
Mne Act, well within the 60-day period specified in that section
of the M ne Act.

It is clear fromthe face of Crowder's application that it
fails to state a clai mupon which relief could be granted. Even
when viewed in the |ight nost favorable to Crowder, the all ega-
tions in the conplaint do not come within the perineters of
activities protected by " 105(c) of the Mne Act. It is clear
from Crowder's own words that he was renoved from his supervisory
position as a result of an incident that occurred on February 3,
1993. The incident consisted of a release of a cloud of ammoni a
gas while he was endeavoring "to install a test gauge on a punp
to determne if the punp was in fact working."

While it may have been unfair for higher managenent to pl ace
on Crowder the entire responsibility for this unfortunate inci-
dent and to denote himfrom his nmanagenent position for this
reason, such disciplinary action by managenment for an incident
such as this does not cone within the perineters of activities
protected by the M ne Act. In Chacon, 3 FMSHRC 2508 at 2510, the
Conmm ssi on stat ed:

The Comm ssion and its judges have neither
the statutory charter nor the specialized
expertise to sit as a super grievance or
arbitration board neting out industrial
equity ... . W and our judges shoul d not
substitute for the operator's business

j udgnment our views of "good" business prac-
tice or on whether a particul ar adverse
action was "just" or "w se".



The failure of Crowder's conplaint to state a cause of ac-
tion or claimupon which relief can be granted under the M ne Act
requires dismssal of the Conplaint. See Conm ssioner decision
Maynard, Joseph v. Standard Sign and Signal Co., 3 FMSHRC 613
(March 1981); 2 MsSHC 1186.

In addition, there is nerit in Respondent's notion for dis-
m ssal on the grounds the conplaint was untinely filed. Section
105(c) of the Mne Act, requires that conplaints of discrimna-
tion under the Act be filed"wi thin 60 days after such violation
occurs" (enphasis added). The legislative history relevant to
this provision limting time for filings states:

While this tine-limt is necessary to avoid
stale clains being brought, it should not be
construed strictly where the filing of a
conplaint is delayed under justifiable

ci rcunst ances.

S. Rep. 95-181, 95th Cong., 1st Sess. 36 (1977), reprinted in
Senate Subcomm ttee on Labor, Conm ttee on Human Resources, 95th
Cong., 2d Sess., Legislative History of the Federal M ne Safety
and Health Act of 1977, at 624 (1978)('"Legis. Hist.").

The time limts in section 105(c) are not jurisdictional.
See Secretary on behalf of Hale v. 4-A Coal Co. 8 FMSHRC 905,
908 (June 1986). However, in that sane decision, the Conmm ssion
al so stated that "[t]he fair hearing process envisioned by the
M ne Act does not allow us to ignore serious delay ... ." In
this case we have serious delay. W are dealing with a late
filing where the delay in filing is over 10 times |onger than the
60 days specified by the Mne Act. As stated by ALJ Maurer in
Sinnott, 11, 16 FMSHRC 2445, 2447 "At sone point there has to be
an outer limt, if the 60-day rule contained in the statute has
any neaning at all."

| have reviewed the pl eadings and the papers filed by Com
pl ai nant i ncluding the deposition of M. Crowder taken in this
matter. The record does not indicate any justifiable circunstan-
ces for this extraordi nary del ay.

Crowder in his reply to Respondent's reply to Conplainant's
Response to Order to Conplainant to Show Cause st ates:

| was seeking legal renedies for the actions
of Wharf Resources in March of 1993, that was
well within the 60-day statutory tinme period
requi red by the 105c. The attorney | was

working with on this matter could not or did
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not find any laws or regul ations on anhydrous

anmoni a or contai nnent and equi pnent require-

ments for the handling and storage of anhy-

dr ous anmoni a.

* * *

My attorney asked if | wanted to proceed with

actions over the wage reductionand | said |

wanted to pursue the safety aspect and find

the | aws governi ng anhydrous anmoni a. Again,

she was unsuccessful in finding any |aws or

regul ati ons governi ng anhydrous ammoni a.

(Enphasi s added).

Charles B. WIlson, Wharf's manager for Enpl oyee

Rel ati ons/ Safety and Security, in his affidavit states:

After M. Crowder's term nation, | was
contacted by a noted Rapid City attorney that
specializes in enploynent |aw regarding M.
Crowder's dism ssal. She requested inform-
tion regarding M. Crowder's severance pay.
Additionally, M. Crowder contacted ne re-
quested a copy of Wharf's enpl oyee handbook
for his attorney to review

It is also worthy of note that John A Begeman, now Gener al
Manager of Wharf, in his affidavit of February 29, 1996, shows
that each of the three individuals responsible for M. Crowder's
transfer and term nation have |left the enploy of Wharf and are
now | ocated outside the subpoena jurisdiction of the Review
Conmmi ssi on.

It satisfactorily appears fromthe record that Crowder knew
or should have known of his rights under section 105(c) of the
M ne Act and that under the circunstances of this case the filing
of the conplaint 20 nonths after the expiration of the statutory
60-day period is indeed untinely.

ORDER

In view of the foregoing, the Conplainant's discrimnation
conpl ai nt under the Mne Act is found to have been untinely filed
and, furthernore, does not state a cause of action within the
purview or perineters of the activity protected by the M ne Act.

The Respondent’'s notion to dismss this case i sGRANTED and t he
conpl aint is DI SM SSED.



August F. Cetti
Adm ni strative Law Judge



Di stribution:

Thomas L. Crowder, Route 1, Box 55, Hem ngford, NE 69348
(Certified Mail)

Li nden R Evans, Esq., MARVIN D. TRUHE LAW OFFI CES, P.O. Box
8106, Rapid City, SD 57709 (Certified Mail)
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